Gy

OFFICE OF THE ATTORREY GENERAL OF TEXAS
' AUSTIN

mcntn_ﬂ-

Honorahle D, €. Gyreer

State lighvay Engincer

Texas State highvay depurtuent
Austin, Texzs

Dear kr. Greep: Upinien Ko, 0-5748

at the regular session
ovides for the procedure
daging office space to be
ate Depmartnents. At the tirme there

way Depiftment. Xour Opinieon Ko, 0-35427,
aet rortd oortain principles ani pro-

cedu o be f 10 4 in operatinn under ferate Lili 268,

bupdying vith the provisions of S. B. 264
and yeur W 0~5427, cerieln dalays w¥ere cncountercd
in securing vecossary data, filln reguigitionsy with -

the State Loerd of Conteol, advertieﬁne for vids, etc.,
taat contratis vere not ecxecuied ip all cases for the
lease of the necessary offlce spoce by Septenber I, 1945,
e wish 2 suindib the Pelleping as one exaurid:

"The State Higbway Depariment had leased
doyring thie Fiscal yoar ending August 21, 1049,
gpace in the Hrueggenoff uuilclng on the cor- T
ner of lenth Stresi ead Sunpress Avonue, Austin,
Texas, frou kir. Fac Laowrence, agent €er lrs.
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"Blla N, ifooten. 3bis space was occupied
ty a porticn of the ertificate of Tlitle

“Iivision of the state Uisghway Tepaviment,

and tue resi paid was $50,03 per mnonth.
ficugseq in this apace vwepre five cupleyeos,
.their erfice eguipuent and office mﬁcuinﬂs,
aprroxinately 1,500,600 Certificate cf
Title recortds, several thousand dollars
'woruh cf supplies for the Lexigrazh Boenip-
‘ment and bBexigruph Nachines that vere loased
-rrom the Rcoingtun-iand Cunmpany at a2 cost

:.of $132,.50 per outh. The space gccupled

}requirea speclal wiring and pluubirr

. wblch had beea preyared at the gost of kr.
:Lawrence, 2oting for lirs. Wonton, in order .
i thet the Dexigraph Equipment.coala be cpeor-

‘ated; and this State dighway lepartuent had .

! constructca special shelving alens 21l the

walls for housing the certiricate of ?1t1e

. récords apd supplies, .

*Cowplyinw ¥ith 8. B. 268 the Highway

"Department subkitted a requisiticn to the .

State Loard of Centrol faor rental of office
space to be: used by the Certificate of Title
Divisicon to house the sheve State properiy,

- machines, receras, ete., for the period

Septexber 1, 1043 to August 31, 1545, ilow-
ever, due te tie large volume of requisi~

" tions; advertiscuent Por bids, etc., at that

time, the bids on this parcicular requisgi-
tiocn were roi opened untll deptenber 24,
1043, and the reatal contract was propared

" apd dated as of Septerbeér 24, 1941, but (ails

10 provide for payuoent ¢f any rental botween
septeiskher 1, 1743, and Septamber 24, 31248,
althouzh the spoce was oteupiedt Ly the Lighe
vay Ds_partr&cnt c¢uring this pev.t.arf._ e real-
ize that 5. ¥. 235 <does nol provide for emer-
geacy rental in any case, bub it is our
theaght that thie State liighway Connission and
the State Loezpd of Control arce reculred to
protect svate preperty and inasmuch as no
space wag avnailable for novine the above
t4to prozarty, recerds, cte., and to nove
sucll P“cucds, cuc., would kave plac@ ‘a heavy
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baraen cf expense if spoco were nvailable
‘and rcturn‘nh in cage L. LAavwFrence werc.
tito 5 "vful bidder, we feol that 11 was
prouer Lo centinue the cecitpancy of' the
gpaco and that rental shenld be »aid fopr.
thc cmerpelpgy occupancy boetween -cptcmher
1, io1g -&rd ucytm&-ba‘ 24, 1049, )

b ‘Bc havc subritted the above data in detall . |
in order that you ruy have ell the facts helore you,
snd wish to present for your earliesi cnnsidcraticn
thc folluﬁing gunostion:
o day thie State lighway Dﬂpartuent
. oocuwy thte above space in the Bracamehoeffl -
Euilding fopr. the period Septcuber 3, 1043
- t0 Septenblér 24, 1043, in créer ihat the
- Stuteo's records, equijprent, nachlnes, and
supplies be properly sholtered and pro~
teoted, and reatal de poild for such emer-
gency occupaney to the ownereh.

Your question in essonece ig, whrether or not
the cfner of the sjace in tho Brueggeboff btullding may
be paid rental thevefor, vhere the Dopartment occupieﬂ
 such space after the termdnation of un axlsting lease
without : baving couplied with the provisicns of Senate
Lill Ko, 206. -As thus interpreted, your inquiry should
be answcrod ln ‘the neﬂauive.

_ "-Senate £111 230, insofar us pﬂrtinent is as
followss

"Se tion 1., Uereaftsor all deuartm@ntq'

n& avcncia« of -ihe State Govoronoent, ¥hen
rental s»ace is needed for carrying on the
gssential Tunctions of such erencies or de-
partuents of the State bG?PrF”“ﬂu, sagll
subxdit te the state Loard of Control & ro-
‘quest therefor, g;vin« the {ype, king, cund
size of buildinpg recdeld, tegother with any
other neeessary ﬂoqcriptian, and etating
tho purpese for walch it will be used nuﬁ
Lue ng “d Lhercfbr¢
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f5ce, 2. The sState soard of Control,
unpen receipt of such reguest, and 1if the-

_ Woney has Loca nade available toe pay the

rentul tiersca, and i, in the éiseration
ol ihe koard zuch space is weaded, sdall

Topriaaith advastiaze in 2 nesspayer, which
has boen regalarly publistied and circulat-
ed in the cliy, or torn, rhere such rountal

gpace is sougut, for hids_on such rental

spuce,. joir Lie uses indicated and fer a

period of nut to.cx cceﬂ two yecrs. After
suci bids auve beamn rocsived by the Ltate
kourd -of Control at its yrinciral office

- in Ausein, z;Aas, aud blic]? op2ned, the

awurd for sucik rental contracst =111 do
made tov the luvest and Lesht nldler, and °
upen such siboer teres os say e agreed
apon. Lhe tecns of the confract, togother

. ¥ith Lhe nutice i the awvard cf. the State

koaprd of Control will Le subritted to the
Atzornoy Gonoral of Texas, who will cause
te be preperod ‘amt executed in accordance
wivihh itlie terim of the agrzeieuni, such con-
tract in guaaruplicate; cpe of wbhich will
be kopt Ly eaca paciy therctc, ene ty the
SLRLEe uoumi ol Lontrel,; and (me by tho At~
taorney. -Guncral of YTexns. IThe partiocs teo
sucl contract will be the deparimeny or
ageacy or the govermeent using tive space
as lesses und the party rent;ng tiig, spoce
as IEb‘Or.

%sec, 3., VUithin thirty days after the.
effeotive date of thic Act, all departments
and agencies of thc Stato &cvernzent at
this tiwe leasing or rontif; spaee {rom any

- person, firm, or cerpiratiun wuons ecver,

will cause L0 be prepareé and dclivoeresd. to
the Hvate joauré of Contrel in instin, Texas,
a copy of any writteh rental or leoase acroen-
rant now -in {'orce snt currz2nl, ¢r any state-
ment, ¢¥ any ecral understanding wson wnica
any lzase or reotal public funits ars being
exsroncad, it such wnt¢cn hay nob already
heon t.usf‘n .

673
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T . The bill became effective uzy 7, 1841,

i, Ycu state that the lepartment's rentai con~
tradt for the space occupled In the Brueggehoef! bulla-
ing was for thc {iscal year, wilch ended ausust 91,
1843, so that n& guestlon Is prescented as ts tho right
of payuent to the swner, shere the contract entered
into vefore the effective date of Scnate Lill 268 cov-

. ered the perisd ¢f tine in controversy -- as applied

to this case the nonth of sentcuber, 14¢ﬂ. That right,
pr course, would exist.

The oecupancy ¢f the spnpce by the Tepart-

- pent was a holding over after tle tormination of the

lcase under whicn it originally eniered into jpossesse
10114

u.‘

‘ In Opiricn e, 0-5427, addressed to ﬁéncrable
tGeg. U. Sheppard, Gomptroller of Public Ancounts, ve
aﬁwised: )

.QAny nee lease or rental contract en=
terod into- after paesage ©f Sonate kill EBo.::
268 rmust be exccuted in the poinher pre-
scrlbed by Sections 1 and 2 of the Act. )
The Loglslature uaving provided a mode Tor
tho securing of remtal spzce, the agencles
and departwents affeected are restricted to.
that mode and rust conform t¢ these require-
nents. Ferguson v. lialsell, a7 Tex, 421,
This being the only meithod whereby State

- departoents and spencies moy secure rental
space, the State would net be bound by any -
contract not ecterced inte in stricet cenforu- -
ance with the provisiens. of Scctions 1 and

2 of the Act. ©State v. Perlstein (Civ. App.

Austin, 1295) 70 8. ¥. (2d) 1492, errcr dlsw

rissed; Nichols v. State, 11 Civ. app =y,

02 8. ﬁ 452 « :

Xour Benartuont nct beine authorized to rake a

contract for rontal space after Jugust 71, ir4nm, othar
than in the panecr.provided by Senate 33111 245, there
was no existing contract for the nenth of Sentecher.

- It is well settled that no 1isbility can be

. ereated against the 3tato except vhen it is incurred
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. ‘board @14, (the saae gpace) but the bid and comtract .
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undcr some preeexisting low, ($e2 Fort ¥Worth Cavalry
Cluh-w. Sheppard, 1256 Tex, 339, 83 S. ¥. (2} 662).
Upen Septerder 1, 1043, there v¥as no pre-exlsting
law, oiher than senate Hill No, 286, by wiich sueh
liawility for rental space for State gzencics end do-
partnenta could be 1ncurrea.

: In Opinlon Ko, 0-5656, add“essﬁc te Honor-
able John D. Reed, Somydssionsr, lureau of Lebar iita-
tistics, ¥e decidod the procise question presented by
you. That Denartment had a coptract on a nonthly : .

‘basls at a rate of £125.060 per nonib, wbick arrange~ . .
,bent was by holding poasessicn cuntinued uatil Septnm- T S
ber 59, 1043, : ’

On Septeorber 2~; 19%3, the Departmant re-;
questea tlie licard of Control te secure space accord-
ing to the provisions of Senate B1ill 268, vwkich the

thereon :@id not include the wmonth of Septenber, dur-
ing wilch the departumental division continued te ce-
cupy the guarters. We advised the Conuissioner thag: |
no bill for rcantal for beptember, 1944, shoula bo ap-
prored ﬁr yaid.

 ¥e beliéve that vor. opinions rcrerreﬁ to are'“-'
correct; -being based upon sound principlcs of law, and
ue adhere to thenm,

. The statutcry pericd -~ Hay 7 to Ssptenber
1 -~ was 8mple in thoe opinion of the Legislature, and
wo have no pover to review its decistion. To do so
uwould be to legisloate -- not interpret or censtruc.
The bill passeJ rith an energency clause, obviously

.to give time for such contracts-to bc madc before the

rorthooning bienniuus.,.

very truly yours
ATTOANTY GUKTAAL OF :ZKa

by | _ é:lﬁL

Oclie S
Assi&tant : . *
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